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JUDGEMENT APPROVED

This judgment was delivered in private. The jutigs given leave for this version of the

judgment to be published on condition that (irresive of what is contained in the judgment)

in any published version of the judgment the anatywof the children and members of their

family must be strictly preserved. All persong;luding representatives of the media, must
ensure that this condition is strictly complied wit Failure to do so will be a contempt of

court.

The Honourable Ms Justice Russell DBE:
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Introduction

1.

These are applications for parental orders in spiethree children, born within the
space of 6 months, who were all born as the redwdurrogacy agreements entered
into by the Applicants F and G with three surrogaigthers X, Y and Z. This is a
case which brings into sharp relief the “surroga@rket” referred to by Moylan J in
Re D[2014] EWHC 2121 and could be considered to pmvidther illustration of
the need for better regulation of surrogacy agregsnén the United Kingdom
recognising the reality that there is an existirayket.

This is not the only case which has come before tlourt where commissioning
parents (here a same sex couple F and G) met thegates online, on a Facebook
site set up and run by W, and others, to provideram on social media for such
introductions with a view to such arrangements deireached between
commissioning parents and potential surrogate mstiewas told by W, who has
given evidence before this court in this case, vehat had arranged were also face —
to — face group-meetings which took place at hendror at public houses.

The court heard that in this as in other casessuin®gates were paid sums of money
at what was considered to be the “going rate” whichetween £8,000 to £15,000
(although I understand that sometimes surrogatesve a larger sum than £15,000).
The law provides for no such tariff for expenses (K surrogacy, or indeed any
definition in respect of “expenses reasonably iredit. There is no universally
acceptable figure to pay for surrogacy expenseshen UK irrespective of the
circumstances in law, whether it is £15,000 or narkess.

There had been some suggestion that W had takenegpdy as an agent (which it
could be argued would be illegal under the Surrggacangements Act 1985 if
found to be third party brokering) but, as all pegtaccept, there is no evidence before
me that she received any such payments in this inasespect of any one of these
children.

From the evidence before me it is abundantly dlear the applicants had originally
set out to mislead the court about the sum theypaad each surrogate, indeed they
do not deny that they did; however the surrogatesselves were not party to any
deception to the court (although X had been partthé initial discussions) and all
three were unequivocal in their desire and expiectahat parental orders should be
made. They had never had any intention or expectati retaining their legal status
as the babies’ mothers which they had at the tifvirtth and would continue to have
until orders were made. In these circumstancesefects of these three applications,
briefly outlined here, | considered that all theevant provisions of s54 of the Human
Fertilization and Embryology Act (HFEA) 2008 werenand made parental orders in
respect of the three children at the end of theihgdast year.

The delay in handing down this judgement came alasutn result of W giving
evidence in another, entirely separate case, wbamamissioning parents had been
introduced by W to a surrogate online and whereaethead been a much less
satisfactory outcome for both the surrogate andctmamissioning parents; the only
common feature in both cases was that W had playedle at the outset in the
surrogacy arrangement, as had the social medianfdiar which she was an
administrator.
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| decided, although that case has no direct beasimghis case, as W’s role as
administrator had gained some notoriety and sksely related to X and Y (two of
the surrogates who gave evidence in this casd)titbaourt should hear her evidence
in both cases before giving judgement to allowsome relevant facts emerging later
in respect of the social media forum or W’s condubtch impinged on this case. As
W was not represented, and as she chose not taséake any legal advice despite
being encouraged to do so, and | considered itssacg to delay giving judgement in
this case to enable her to give her best evidekm@wing that no judgement was
given in either trial until she had completed hadence in both. Her role in this case
was, in any event, peripheral. It was not necessaopnsider wider issues regarding
the Facebook site, its administration or the ati¢isiof other people on that site as the
court was only concerned with the agreements beivwlee three surrogate mothers
and the applicants.

Unfortunately the second case had to be adjournédvas not heard until April 2016
and the delay in handing down this judgement washmanger than had originally
been anticipated. Fortunately, as the parentalrardeespect of A, B and C were
made without any opposition in October 2015, theas been no prejudice to the
children.

Welfare: guardian’s analysis

9.

10.

11.

The three children were born to surrogate motheits; X in January 2015, Bto Y in
February 2015 and C to Z in July 2015. As well am@ concerned about the actual
amounts paid to the surrogates and the dishondédtyeoapplicants to the court in
disclosing the amounts they had paid, the welfdrdh® three children was an issue
that had to be determined by the court, as it wandcda challenge to any parents to
manage three children born in such close proxitatgach other; their decision to
enter agreements which meant they had three bbaese for within the space of six
months raised questions about whether the apptidaad taken appropriate, child-
centred decisions about “building their family”.

The three babies were separately represented andgimardian prepared parental
order reports on each child considering the neddsach and their welfare by
applying the welfare checklist in the Adoption &ddildren Act 2002 which is to be
applied in applications for parental orders follogithe 2010 Regulations which
accompany the HFEA and which came into force inilAp®10: paragraph 2 and
schedule 1 of the Regulations apply s1 of the Adopand Children Act 2002 to
Parental Order applications so that the child’'sfavel must now be the court’s
“paramount consideration... throughout his lifetimdn the case of each child she
recommended that a parental order should be made.

The guardian, Ms Helen Thompson, was concernedapityrwith the welfare of the
children and investigatethow the demanding care needs of three such young
children will be met.”During the course of her investigation and prepamafor
writing her reports she visited the applicants @b and observed them caring for
one, two and then three infants. She interviewedthnd the three surrogates, and at
the conclusion was more than satisfied that théiegys had demonstrated insight in
advance of becoming parents to three infants; tmey anticipated the challenges
involved and responded appropriately by minimisithgeir working hours and
arranging assistance from the parents of G andugmaa. She said they had shown
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“enormous pride and j8yn devoting themselves to caring for the childi@md her
observations were that the children receiexcellent parentiny the applicants
“have good routines and appear to have an excellemderstanding of each child’'s
individuality and individual needs.”

| have no reason to doubt Ms Thompson’s analysistwivas as a result of meeting
the applicants over many months as their familywgr8he had doubts about the
wisdom of having three children so close togethénimas convinced by their care of
the children and the love and delight that they inatieir family. The applicants have
the support of family and friends and had planradttie children in advance. They
had good relationships with the surrogates, whiay tlater compromised by their
dishonesty to the court about the amount they la&dlip expenses, however that does
not alter the fact that X, Y and Z have freely, hwitull understanding, and
unconditionally given their consent pursuant to(6%4

Section 54 requirements

13.

14.

15.

16.

| am satisfied on the evidence before me that théroconditions under s54 are met
and it is not necessary for me to set them outlinhiere as there is no dispute. The
three children are each the biological child of ohéhe applicants; the applicants are
civil partners; the timing of each application cmmhs with the time limit in s54 (3);
the applicant F is domiciled in England (s54 (4hey are over the age of eighteen
(s54 (5)); and following that, the remaining isdoe the court to determine is the
amount of payments to the respondent surrogatesvhather those payments should
be authorised under s54 (8) in light of the applisadishonesty to the court.

The essential question is whether the paymentsM kimow to have been made to
each X, Y and Z were for expenses reasonably iaduif | am satisfied then that is
an end to the matter as it makes no differencéaat) that the applicants previously
misled the court about the amount that they paithdy are payments that are above
reasonable expenses then they would require thet'soauthorisation and the
applicants’ dishonesty may have a bearing on whelteecourt should retrospectively
approve such payments. If the court were to refosi so, it could be seen to be an
encouragement to applicants to lie in order to eahiparental orders; on the other
hand questions were raised about attempts to lagments and avoid any effect on
the welfare payments or tax credit concurrentlyngenade to surrogate mothers.

Section 54 (8). The evidence heard was that sur818{192.80 was paid to X,
£12,477.61 to Y and £15,000 to Z. These sums weesgch case, agreed without any
reference to the expenses that they were coveritigety to be incurred. None of the
parties, applicants or respondent surrogates hadegal advice or other professional
guidance. The fact that the levels of payments weitelly concealed from the
guardian and the court by the applicants coulddig ® indicate an awareness that
the payments may not entirely represent “reasohaljeenses.

| accept without any difficulty that each of thespendents did incur expenses. Some
of these; the replacement of Y’s mattress and Inggldind the purchase of specific
medications and a mobility scooter for X must besomably incurred expenses. The
guardian helpfully calculated approximate loss afnengs for Z to be in region of
£8,740. There would have been expenses incurred remtter of course during
pregnancy which would include medicines, hygienedpcts, travel to ante-natal
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appointments and to give birth, the costs of comuoaimg with the applicants,
childcare for their own children when attendingtakir ante-natal appointments and
any additional and necessary support during thgnamecy; such as takeaway meals
for their children when they were unable to cook tlm nausea or sickness caused by
pregnancy.

Both X and Z had payments for recuperation holidapgch they said constituted a
reasonable expense; certainly it would be hard tguea that a period of
convalescence, particularly after a difficult pragoy (such as that experienced by X
in particular) should not be regarded as a reasenaxpense. | accept that it is
entirely reasonable for any surrogate to receiwamaat for expenses incurred as a
resulting from the need for physical and emotiaeguperation from pregnancy and
giving birth.

In their written evidence before the court the aaplts and respondents did not
provide a detailed account of all the expenseswieat in fact incurred in each case.
The applicants accept that some part of the pawner@de were other than for
expenses reasonably incurred and they seek the'scawthorisation of these

payments; however having heard the explanationach eof the surrogates for the
payments that they received | do not think tha itecessary for me to do so.

In respect of X, who experienced a difficult pregeoyg she received £13, 192.80;
while only £1,192.80 is immediately explicable xpenses for mobility scooters and
morning sickness medications, there were many aRkpenses which were not set
out in detail; for takeaway meals for herself aed thildren during the times she was
sick; a cleaner and home help twice a week (agatessary as a result of sickness or
being physically unable to do so); maternity clothi(including underwear); more
clothing after giving birth, as she did not immedig fit in to her pre-pregnancy
clothes; footwear and shoes (due to swelling causgdoregnancy and limited
mobility); diet supplements; travel to all antealappointments and physio-therapy.
As a result of a medical emergency (a thrombosised by the pregnancy) X lost
£2,000 on a holiday for herself and her childrefteAall of that it is doubtful that
there was much out of the £13,192:80 that couldoechccounted for as a reasonable
expense. | found X to be a clear and straight fodwaitness who was, at all times,
more than willing to assist the court. She did s®¢m to me to be defensive about
herself, her pregnancy or any details of her amarents with F and G, and was only
so when it came to W, but this is predictable gittezir relationship as daughter and
mother.

Y said that she was paid £12,477.66. Again herah@&xpenses had not been broken
down in any detail except for £402.66 for a rephaert mattress and bedding. She
would, too, would have had numerous other “reaslefiagxpenses; for clothing
(during and after pregnancy) and footwear, medsg;itgvel costs and fuel costs (to
and from all ante-natal appointments, as well asather medical appointments that
came about as a result of the pregnancy), forglipplements and some food stuff
and to pay a childminder and cleaner which she exted a result of sciatica caused
by the pregnancy. Y earns her living as a dog wadkel she had to pay someone to
walk the dogs when she could not during her pregnam keep her business going.
Nonetheless her business suffered as a resultr dfdveng to take time off during the
pregnancy and, she told me, she suffered a noteéads in earnings overall during
that time. Once again | find it hard to identify athmonies if any should be
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considered to be over and above reasonable expenseas more restrained in her
manner and in giving her evidence than X, andiledied to go into detail, but | had
no reason to doubt what she told me.

Thirdly there was the payment of £15,000 to Z. Asneated by the guardian nearly
£9,000 of that would have been in loss of earnsmghat the balance would have
been £6,000 out of which she paid for a recupezdinliday with her children. | fail
to see how such a period of recuperation couldadi t® be anything other than a
reasonable expense. Although, thankfully, she didsnffer as much in the way of ill
health as X and Y during her pregnhancy Z had tp stork sooner than she had
expected because she was suffering pain in herlbagk and pelvis. Z, too, would
have incurred expenses for clothing, footwear,atiesupplements, takeaway meals
for herself and her children, travel costs to aranf all ante natal and associated
medical appointments, child care costs (when irpit@isand at birth) and medication.
There was no breakdown of these expenses but dhewh, as for the other two
women, were incurred as a direct result of beirggpant. There would have been
little if anything left out of the money she receiv over and above her loss of
earnings.

Having heard all three women give evidence | wisneno doubt that each had acted
altruistically and had not made any real finangaih out of having the babies for the
applicants. Any amount that they may have beennift at the end would have been
modest if not insignificant and could not be saidpproach a commercial agreement.
They took a justifiable pride in having bestowed thildren and a family on F and G.

Although F and G lied to the court and the Pare@taler Reporter about the amount
that they paid to the surrogates at the outsethedd applications they seemed to do
so, initially at least, thinking that they were falg X, and by default Y, by protecting
their family’s income because of the threats thatwomen had received online from
third parties about reporting them to the DWP amal duthorities. The action of the
applicants raises questions about their attitudeatds defrauding the authorities, and
their good faith. Moreover at first they seemedptace the responsibility for their
action on X, presumably in an attempt to defleain® from themselves. | accept her
evidence that she did not urge them to lie agairest will and that they had not told
the court about the total amount they had paidafiléngly.

Notwithstanding their conduct at the outset of pemtings, which was reprehensible,
they have since disclosed the full amount that {heeyd and have tried to present the
court with as full a picture as possible. Thereag®s some disagreement between the
applicants and the respondent X, in particularioathe precise details of who said
what to whom and when. | have little doubt thatya all such events, the memory
of each party varies and is at odds (that is tfugoth applicants too) and by the time
the parties gave evidence it was almost imposdibl@iscern exactly what had
happened in their communications with each othber@ was an added layer to their
communication in that W had also played a part.

| found W to be a defensive and, at times an obste, witness. The defensiveness
is, in many ways to be expected, as she told mesia had been threatened and
attacked via social media, but she did little tdphihe parties and her obfuscated
evidence did not assist either the applicants eréspondents. There was, however,
no evidence at all before this court that she hexkived any payments in the
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surrogacy agreements with which | was concernedaaydrole that she taken in the
applicants’ decision to lie to the court was a vaiyor one.

The test in respect of authorisation

26.

27.

28.

29.

30.

If there was any money paid to X, Y and Z it was &oresidual amount over and
above reasonable expenses amounting to a few hdipdrends at most. The
court has a discretion to authorise payments ireexof expenses which has been
thoroughly explored in case law. Section 54(8) ARKovides that the court must be
satisfied that no money or other benefit (othentfa expenses reasonably incurred)
has been given or received by either of the appiécéor or in consideration of the
making of the order; any agreement required by exttlzm (6) above; the handing
over of the child to the applicants, or, the makafiginy arrangements with a view to
the making of the order, unless authorised by thetc

The welfare of the child has to be from a lifelquegyspective rather than just through
childhood with regard to the welfare checklist (@t 1 Adoption and Children Act
2002). The welfare of the child is no longer simplye consideration among many,
but rather the consideration which should overdati®thers; this approach court was
set out by Mr Justice Hedley ke L (a childJ2010] EWHC 1738 (Fam) &12].

“l think it important to emphasise that, notwithsthing the paramountcy of
welfare, the court should continue carefully to udorise applications for
authorisation under Section 54(8) with a view tdigog the public policy
matters identified in Re S (supra) and that it dtddae known that that will be
so.”

It remains necessary for the court to considerematif public policy set out above in
considering whether to exercise the power of aightion under s54(8) HFEA 2008,
but the court should only refuse a parental ordghe ‘tlearest case of the abuse of
public policy. The approach developed by Hedley J has subségusren endorsed
by Theis J inA v P [2011] EWHC 1738 (Famand by Sir Nicholas Wall, the
President of the Family Division, Re X (children) [2011] EWHC 3147 (Fam).

The need for the court to consider issues of pytdiicy extends to welfare and to
ensure that commercial surrogacy agreements areiseat to circumvent childcare
laws in this country, resulting in the approvalasfangements in favour of people
who would not have been approved as parents oramgetfrounds under any set of
existing law such as adoption. To paraphrase Hedll¢lye court must be careful not
to be involved in anything that looks like a paym&r buying. Such arrangements
have been ruled out by Parliament and the counatdme party to any arrangements
which effectively allow them.

The statements of the applicants should have dathtthese issues at the outset and
they should have set out fully and frankly the supasd. The amounts paid for
expenses reasonably incurred should have beenuteh @etail and each expense
identified, with documentary evidence in supportte amounts paid exhibited to the
statements. However | accept that the applicants @a&ting in good faith and without
moral taint in their dealings with the surrogates ghat part of the reason that they
were not able to set out the evidence of the sates) expenses was because it was
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not available to them. | can see from their evidetiat the parties had a very warm
and close relationship during the course of eadh@pregnancies.

Any attempt by the applicants to defraud the autilesy as referred to iRe X and Y
has since been addressed. There is no evidency att@mpt to circumvent childcare
laws to result in the approval of arrangementsavotir of people who would have
been approved as parents under any set of exatraggements in this country. | do
not consider this to be a case where there has theerclearest abuse of public
policy’ and on any case the residual paymentsithaiuld have to authorise are very
modest.

The applicants have acknowledged that their disstgna the court proceedings
raised significant public policy concerns about ethihe court is concerned and have
taken steps to deal with it by filing further eude and explaining their actions.
Despite the applicants having three babies witbimmonths, the guardian found them
to be ‘exceptiondl parents, and completely attentive fathérsvhose babiesrhove
seamlessly between people without any streSke said thatit seems like it is what
these gentlemen were put on this earth tb do

The guardian recommends the making of parentalrgiidethis case, despite the fact
that she is critical of the applicants’ conductactept her evidence about their ability
to meet the children’s needs, both now in respéchanaging their care, and in the
long term in respect of their commitment to allole tchildren to grow up with
“strength and pride about their stéryThe making of parental orders is essential to
their welfare now and throughout their lives nadebecause one of the siblings is
not genetically or legally related to either of reblings; but also for reasons of
identity and their legal inter-relationship as paftthe same family with the two
fathers; and for reasons to do with inheritancel bacause the respondents would
retain parental responsibility for them when they ta live with and be brought up by
their fathers as their fathers’ children. It woblel inimical to the interest of each child
to remain the child of their biological father atid surrogate when the reality of the
children’s lives is within their own family. Par@htorders are tailor made to resolve
parenthood fully and permanently in surrogacy caaed lead to the issue of birth
certificates which confirm the children’s lifelondentities. Such security cannot be
replicated through any other orders; in the woridSio James Munby, the President
of the Family Division inRe X (A child) (Surrogacy: Time limii2015] 1 FLR 349
[54]:

“Section 54 goes to the most fundamental aspedttofs and, transcending
even status, to the very identity of the child dsuman being: who he is and
who his parents are. It is central to his beinggettter as an individual or as a
member of his family. As Ms Isaacs correctly pytgis case is fundamentally
about X’s identity and his relationship with thenmmissioning parents.
Fundamental as these matters must be to commisgigrarents they are, if
anything, even more fundamental to the child. Aeptal order has, to adopt
Theis J's powerful expression, a transformativeaffnot just in its effect on
the child’s legal relationships with the surrogatad commissioning parents
but also, to adopt the guardian’s words in the prascase, in relation to the
practical and psychological realities of X’s iddmti

This is my judgement.



